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Introduction:  

The purpose of this paper is to review those decisions rendered by the Court of 

Appeal for Newfoundland and Labrador between the time-period of January 1, 2022,   

to December 31, 2022, which involved criminal causes or matters.  The key to using 

this paper is the index.  It has been cross-referenced so that each decision can be 

located by a page number based upon its subject matters.  

In 2022, the Court of Appeal for Newfoundland and Labrador considered a number 

of issues involving criminal law, including the admissibility of evidence, reasonable 

apprehension of bias, and stereotypical reasoning.  

Let us start with the Court of Appeal’s consideration of defences. 

 

DEFENCES 

Ignorance of the Law and Willful Blindness: 

In R. v. Leonard, 2022 NLCA 22, April 8, 2022, the accused was charged with the 

offence of trafficking in oxycodone, contrary to section 5(1) of the Controlled Drugs 

and Substances Act.  At his trial, the evidence established that he had a prescription 

for Percocet, which contains oxycodone, and sold some of it.  The accused testified 

that he did not know that Percocet included oxycodone. 

The trial judge entered an acquittal, concluding that the Crown had not proven that 

the accused had the necessary mens rea.  

The Crown appealed from the acquittal, arguing the trial judge erred: 

(1) In failing to apply section 19 of the Criminal Code, that ignorance of the 

law is no excuse; or 

(2) In stating and applying the law regarding wilful blindness. 

The appeal was allowed and a conviction entered. The Court of Appeal concluded 

that the trial judge did not err in considering ignorance of the law, but did err in his 

consideration of the doctrine of willful blindness.  
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Ignorance of the Law: 

The Court of Appeal stated (at paragraph 17): 

…the trial judge did not err in concluding that ignorance of the law did not 

apply on the facts of Mr. Leonard’s case. Mr. Leonard was not saying that he 

did not know that trafficking in oxycodone was an offence. Rather, he said 

that he did not know that Percocet contained oxycodone or any other 

prohibited ingredient. Mr. Leonard’s mistake was a mistake of fact, not a 

mistake of law. This was not a case of ignorance of the law. It follows that 

section 19 of the Code has no application 

Wilful Blindness: 

The Court of Appeal stated (at paragraph 25): 

The trial judge erred in law by failing to apply to the facts of this case the 

principles underpinning the doctrine of wilful blindness as set out by the 

Supreme Court of Canada. The error was central to the assessment of the 

charge against Mr. Leonard and could reasonably be considered to have had 

a bearing on his decision to acquit (Spencer, at paragraph 86). In the result, I 

would allow the appeal and set aside the verdict of acquittal. 

Conclusion: 

In deciding to enter a conviction, the Court of Appeal held that “Mr. Leonard was 

wilfully blind to whether trafficking in Percocet was a criminal offence” (at 

paragraphs 27 and 28): 

The trial judge found as facts that Mr. Leonard knew that he was trafficking a 

prescription drug, and the brand name of the drug. He knew that it was wrong 

to sell a prescription drug; that it was a forbidden and dangerous practice. His 

only defence was that he did not know the chemical composition of Percocet 

and had not heard of anyone being charged for the possession or sale of 

Percocet. These facts lead inexorably to the conclusion that Mr. Leonard was 

wilfully blind to whether trafficking in Percocet was a criminal offence. He 

claims that he did not know the ingredients contained in the drug. It was 

convenient not to know. He was deliberately ignorant; he deliberately chose 

not to make inquiries.  

As discussed above, wilful blindness imputes knowledge where knowledge is 

a component of the mens rea of an offence. In this case, as a result of Mr. 
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Leonard’s wilful blindness, knowledge that the drug he was trafficking 

contains a substance listed in Schedule I of the Act is imputed. Given that 

determination together with the facts found by the trial judge and Mr. 

Leonard’s admissions, the elements of the offence have been proven. The 

appropriate remedy is to set aside the acquittal and enter a verdict of guilty. 

EVIDENCE 

Circumstantial Evidence and Drawing Inferences from Photographs: 

In R. v. Boland, 2022 NLCA 30, May 16, 2022, the accused was convicted of a 

number of offences, including the offence of break and entry. The Court of Appeal 

indicated that the “offences relate to breaking into the fenced yard of an electrical 

transmission station and stealing copper wire. The location of the break-in and nature 

of the theft put at risk the individuals involved as well as Newfoundland Power 

employees, and caused a loss of electricity for several hours for a large number of 

customers” (at paragraph 1).  

The accused appealed from conviction.  

The Court of Appeal indicated that “Mr. Boland appeals his convictions on the basis 

that the evidence against him was circumstantial and insufficient to prove his guilt 

beyond a reasonable doubt, that the trial judge erred by drawing inferences from 

photographs in the absence of expert evidence, and that the judge erred by shifting 

the burden of proof to Mr. Boland” (at paragraph 2). 

The appeal was dismissed.  

Circumstantial Evidence: 

At paragraph 27: 

…there is no basis on which to conclude that the trial judge erred by beginning 

the analysis by considering whether, based on reasonable inferences, the 

circumstantial evidence would justify a conviction. That was one alternative. 

The judge fully considered all the evidence, particularly Mr. Boland’s 

explanations, to determine whether there was a reasonable alternative 

inference. This was not a situation of the judge “too quickly overlooking 

reasonable alternative inferences” (Villaroman, at paragraph 30). 
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Photographs: 

At paragraph 35: 

…the judge used his assessment of the photographs in conjunction with the 

other circumstantial evidence in determining whether the Crown had proven 

Mr. Boland’s guilt beyond a reasonable doubt. Expert evidence was not 

required. The assessment and inferences he drew did not require special 

expertise or qualifications. 

Mr. Boland’s Testimony: 

At paragraph 43: 

…after setting out the W.(D.) framework, the trial judge reviewed the 

evidence, and then proceeded with the analysis and application of the law 

regarding circumstantial evidence. He then returned to W.(D.) and conducted 

the appropriate analysis at paragraphs 87 to 107. The fact that the judge 

proceeded with the circumstantial evidence analysis before returning to a 

review of the evidence in the context of the W.(D.) framework does not lead 

to the conclusion that he shifted the onus of proof to Mr. Boland. 

Expert Evidence: 

In R. v. Blanchard, 2022 NLCA 15, March 8, 2022, the accused was acquitted of 

the offence of dangerous driving causing death. The accused struck a pedestrian (Mr. 

Hynes). An expert in collision reconstruction (Sergeant Whiffin) testified that Ms. 

Blanchard’s vehicle was travelling at seventy-four kilometres per hour when it 

struck the deceased.  The trial judge rejected the officer’s evidence, concluding that 

he had testified outside of his area of expertise.   

The Crown appealed from the acquittal.  It argued, in part, that the trial judge erred 

in reaching this conclusion. 

The appeal was allowed. The Court of Appeal noted that “[t]he first suggestion that 

Sgt. Whiffen may have testified outside of his area of expertise was in [the 

accused’s] counsel’s final submission” (at paragraph 39).  The Court of Appeal 

indicated that “[t]he place for objecting to an expert testifying beyond his expertise 

is when he is testifying. This is so the expert has the opportunity to respond to the 

objection, and so the Court can hear argument on the issue in the context of the 

objection so as to properly consider the matter” (at paragraph 40). 
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The Court of Appeal concluded that “the evidence [the expert] gave fell squarely 

within his area of expertise…The Judge erred in law by improperly excluding from 

her consideration Sgt. Whiffen’s evidence respecting the manner of collision on the 

basis that it was outside of his expertise” (at paragraph 42). 

Hearsay: 

In R. v. Furey, 2021, NLCA 59, the accused was convicted of a number of offences, 

including the offence of assault.  At the trial, Judge Skanes ruled that a statement 

provided by a witness who had subsequently died was admissible.  On appeal, a 

majority of the Court of Appeal of Newfoundland and Labrador (2021 NLCA 59) 

differed, concluding as follows (at paragraph 13): 

 

…increased necessity does not have the effect of reducing the threshold of 

reliability that is required in order to render an out-of-court statement 

admissible.  Reliability is a key component when assessing whether an out-

of-court statement by a deceased person is admissible for the truth of its 

contents.  It follows that the trial judge erred insofar as she relied on and 

applied the erroneous statement of the law. 

 

The Crown appealed to the Supreme Court of Canada as of right.   

 

The appeal was allowed and the convictions were reinstated (see 2022 SCC 52, 

December 2, 2022). The Supreme Court concluded that the trial judge did not err.  It 

rendered a brief oral judgment in which it specified that it “has never said that 

reliability becomes more flexible as necessity increases”: 

 

We are of the view that the appeal should be allowed. The trial judge did not 

err in admitting the hearsay evidence on the voir dire. 

  

However, we would emphasize that the necessity of receiving hearsay 

evidence is never so great that the principled approach’s requirement of 

threshold reliability can be sacrificed. Admitting unreliable hearsay evidence 

against an accused compromises trial fairness, risks wrongful convictions and 

undermines the integrity of the trial process (R. v. Khelawon, 2006 SCC 57, 

[2006] 2 S.C.R. 787, at paras. 47-49). 

  

This Court has recognized that necessity and reliability — making up the 

principled approach to hearsay evidence — “work in tandem”; in particular, 

“if the reliability of the evidence is sufficiently established, the necessity 

https://records.court.nl.ca/public/supremecourt/decisiondownload/?decision-id=8461&mode=stream
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requirement can be relaxed” (R. v. Baldree, 2013 SCC 35, [2013] 2 S.C.R. 

520, at para. 72). Indeed, “[i]n the interest of seeking the truth, the very high 

reliability of the statement [can] rende[r] its substantive admission necessary” 

(Khelawon, at para. 86, citing R. v. U. (F.J.), [1995] 3 S.C.R. 764). 

  

However, this Court has never said that reliability becomes more flexible as 

necessity increases. While the indicia of reliability required to address specific 

hearsay concerns may vary with the circumstances of each case (Khelawon, 

at para. 78), threshold reliability must be established in every case. As this 

Court affirmed in R. v. Bradshaw, 2017 SCC 35, [2017] 1 S.C.R. 865, “the 

threshold reliability standard always remains high — the statement must be 

sufficiently reliable to overcome the specific hearsay dangers it presents” 

(para. 32, citing Khelawon, at para. 49). Indeed, where this Court has 

considered the out-of-court statements of deceased declarants, we have 

consistently insisted on “circumstantial guarantee[s] of trustworthiness” (R. v. 

Smith, [1992] 2 S.C.R. 915, at pp. 937-38), or “a sufficient substitute basis for 

testing the evidence” (Khelawon, at para. 105). Thus, in all cases, whatever 

may be the degree of necessity, such evidence must meet the requirement of 

threshold reliability in order to be admissible. 

  

That said, we do not read the trial judge’s reasons as based on a relaxed 

threshold of reliability. Rather, they show that she applied the reliability 

threshold described by this Court in Bradshaw, at para. 31. She remarked that 

the statement was video-recorded, “reasonably contemporaneous with the 

events and was given to police without hesitation” (voir dire reasons, at paras. 

28-29, reproduced in A.R., vol. I, at p. 12). She also considered corroborative 

evidence, and determined that the explanations alternative to the statement’s 

truth “would seem unlikely” (para. 44). Based on these considerations, she 

concluded “that contemporaneous cross-examination, while preferable as in 

any case, would not likely add much to the process of determining the truth 

of what [the declarant] said in his statement” (para. 46). 

  

Thus, we are satisfied that the trial judge’s reasons, read as a whole, show that 

she properly applied the law relating to the admission of hearsay evidence, 

and did not relax the minimum threshold of reliability. We agree with the 

dissent in the Court of Appeal that the references in the final paragraphs of 

the trial judge’s reasons do not undermine her previous conclusion that 

threshold reliability was established. 
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For these reasons, we allow the appeal, set aside the order of the Court of 

Appeal, and restore the respondent’s convictions. 

Relying on Myths and Stereotypes Admission of Evidence of Prior 

Communications Made for a Sexual Purpose: 

In R. v. C.L., 2022 NLCA 53, September 15, 2022, the accused was acquitted of the 

offence of sexual assault. The Crown appealed, arguing that the trial judge erred in 

relying on discredited myths and stereotypes when assessing the complainant’s 

credibility and by admitting evidence of prior communications made for a sexual 

purpose”. 

The Court of Appeal held that the trial judge erred in relying upon a number of myths 

and stereotypes in rejecting the complaint’s evidence (at paragraphs 16 to 21): 

C.L. testified that the complainant remained silent during the fondling and the 

initial stages of sexual intercourse; that she said nothing to communicate 

consent prior to the sexual intercourse; and that she was not visibly upset 

immediately after the sexual intercourse. 

The complainant testified that she was not silent, but was forceful and vocal 

with her protests, stating, “no” and “stop”. 

The two versions of the event did not reconcile. 

The judge found that the complainant’s version was not credible, reasoning 

that if she had spoken up then C.L. would have stopped, “[I]f [the 

complainant] was being forceful and consistently saying no, it would have 

been a departure from her normal demeanor and it could not have been 

ignored by [C.L.]” (Transcript, May 31, 2021, at 218). C.L. had testified that 

the complainant had a quiet demeanor (Transcript, April 1, 2021, at 98). The 

inference made by the trial judge – that C.L. would have stopped had the 

complainant spoken up – does not logically flow from evidence that the 

complainant had a quiet demeanor; it is a conjecture and it is not rooted in the 

evidence. Instead, it is rooted in the impermissible myth that silence is 

consent. It is reasoning that engages the error of law discussed by Moldaver 

J. at paragraph 98 of Barton, that a woman who remains silent is implicitly 

consenting, “it is an error of law — not fact — to assume that unless and until 

a woman says "no", she has implicitly given her consent”. The judge's 

conclusion that the Crown had not met the burden of proving that the 

complainant was not consenting was tainted by her reliance on the myth that 

silence is consent. 
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The trial judge relied upon another impermissible myth in her assessment of 

the complainant’s credibility. The judge did not believe the complainant’s 

testimony that C.L. asked her to search for a condom in her brother’s bedroom. 

Among the reasons provided for disbelieving the complainant on this point 

was that, if it were true, then the complainant could have left the house and 

prevented the alleged rape, “[The complainant] did not take the opportunity 

to leave the situation when she says it was offered to her ... there is no plausible 

explanation as to why she just did not leave the house and seek help” 

(Transcript, May 31, 2021, at 214). One plausible explanation is that the 

complainant, who considered C.L. to be her friend at the time, did not expect 

him to force sex upon her following her refusal to fetch a condom. The 

impermissible myth – a woman can prevent a rape if she really wants to – was 

part of the judge’s foundation in rejecting this testimony from the 

complainant. 

Yet another impermissible myth – a woman may seek revenge on past lovers 

– was relied upon when the trial judge dismissed the relevance of testimony 

that the complainant was emotionally upset after C.L. had left. Two witnesses 

had testified that the complainant was crying uncontrollably on the telephone 

when she called for assistance moments after the alleged assault. One of those 

witnesses, a friend, immediately drove to the complainant’s home with his 

stepfather. That friend testified that when they arrived the complainant “was 

terrified ... shaky and not very responsive, and was zoning in and out” 

(Transcript, March 31, 2021, at 65), and that during the days that followed the 

complainant remained “[r]eally shaken up, really afraid ... [and] would burst 

out in tears” (Transcript, March 31, 2021, at 65-66). The judge, without any 

evidentiary foundation, speculated that the complainant’s post-event emotions 

could be explained on the basis that she had been rudely and abruptly rejected 

by C.L. after the sexual intercourse, “It is not beyond the pale that the 

thoughtless and callous manner in which [C.L.] left after he ejaculated 

resulted in [the complainant’s] realization that she had been used by someone 

she knew and trusted. A betrayal of this magnitude could result in extreme 

upset.” (Transcript, May 31, 2021, at 210-211). There was no evidence that 

could serve to support the notion that the complainant felt rejected by C.L. 

This notion was of the judge’s conjecture, and was part of her consideration 

in the credibility assessment. Although a complainant's post-event emotional 

condition, on its own, is not a safe basis on which to resolve the credibility 

issue, it was an error for the judge to speculate here that this emotional state 

was the product of rejection by a lover. 
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Admission of Evidence of Prior Communications Made for a Sexual Purpose: 

The Court of Appeal noted that “during cross-examination, the complainant was 

questioned about Snapchat communication she had with C.L. some months prior to 

the alleged assault. C.L. had suggested that the two get together for sexual activity” 

(at paragraph 44). 

The Court of Appeal held that the trial judge “made an error of law by admitting this 

evidence without conducting a hearing. The content of this communication meets 

the definition of “sexual activity” – in this case proposing a meeting for a sexual 

purpose. The hearing procedure to determine the admissibility of this type evidence, 

under the section 276 regime, is mandatory” (at paragraph 47). 

Hearsay-Co-Conspirators Rule-Circumstantial Evidence-Possession: 

In R. v. Brake, 2022 NLCA 10, February 14, 2022, the accused was convicted of 

possessing cocaine for the purposes of trafficking, contrary to section 5(2) of the 

Controlled Drugs and Substances Act.  He appealed from conviction, arguing that 

the trial judge erred by “using evidence of a third party’s actions in furtherance of a 

joint agreement without first establishing that he and the third party had an 

agreement respecting possession of the cocaine [the R. v. Carter rule]…misapplied 

the law of circumstantial evidence in his treatment of the trial evidence….erred in 

finding that he was in possession of the cocaine…reversed the burden of proof by 

effectively requiring him to disprove that he was not in possession of the cocaine” 

(at paragraph 3). 

The appeal was dismissed.   

Co-conspirator’s Hearsay-Did the Trial Judge Err by Offending the R. v. 

Carter Rule? 

The Court of Appeal noted that “[t]he Carter rule governs whether hearsay evidence 

respecting a co-conspirator’s role in a crime can be considered in relation to another 

accused. The rule requires the trier of fact to ensure certain criteria are met before 

considering such hearsay evidence in relation to the other accused. The trier of fact 

must first determine that there is a conspiracy, and that the other accused is actually 

a member of the conspiracy. If those two criteria are met, then hearsay evidence 

respecting the acts and declarations of the co-conspirator done in furtherance of the 

object of the conspiracy can be considered as evidence against the other accused” 

(at paragraph 6). 
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The Court of Appeal concluded that “[i]n this case, the Carter rule did not apply to 

the Judge’s handling of the direct evidence respecting Mr. Pittman’s actions. 

Accordingly, he did not err in failing to adhere to it” (at paragraph 13). 

Did the Trial Judge Misapply the Law of Circumstantial Evidence? 

The Court of Appeal indicated that “[t]he general rule respecting the ultimate 

determination in a case based on circumstantial evidence, is that, all things 

considered, in order to convict, the trier of fact must be satisfied that guilt is the only 

reasonable conclusion available on the evidence. Application of this principle does 

not mean that the trier of fact has to totally exclude other conceivable inferences 

from the evidence or to disprove every conjecture” (at paragraph 22). 

The Court of Appeal concluded that “the Judge’s inferences of fact were open to him 

to draw, and he did not err in failing to consider other conceivable inferences for the 

cocaine being found at Mr. Brake’s feet” (at paragraph 26). 

Did the Trial Judge Err in Concluding that Mr. Brake was in Possession of the 

Cocaine? 

 

The Court of Appeal indicated that “Mr. Brake argues that he cannot be found in 

possession of the cocaine simply because he was a passenger in Mr. Pittman’s car.  

However, the evidence in this case establishes that Mr. Brake was not “simply 

present” in Mr. Pittman’s car when the cocaine was found at his feet” (at paragraph 

30). 

The Court of Appeal concluded that “it was open to the Judge to infer from the 

cumulative effect of all of the evidence and circumstances, that Mr. Pittman would 

not be retrieving a very valuable brick of cocaine from the trunk of his car and it 

being found at Mr. Brake’s feet moments later without Mr. Brake’s knowledge that 

the cocaine was at his feet, that he had a measure of control over it being put there, 

and that he consented to it being there…In the result, the Judge’s conclusion that 

Mr. Brake was in possession of the brick of cocaine cannot be said to be in error” (at 

paragraphs 33 and 34). 

OFFENCES 

Causing a Disturbance: 

In R. v. Penton, 2022 NLCA 47, August 2, 2022, the accused was acquitted at trial 

of the offence of causing a disturbance, contrary to section 175 of the Criminal Code.  
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The accused had shouted an obscenity at a journalist, as he drove past her in his 

truck. The circumstances involved were described in the following manner (at 

paragraph 3): 

 

On April 24, 2017, the complainant conducted an interview with a City of St. 

John’s councillor near the entrance to the City’s waste management site on a 

morning when the site was closed. She had just completed her interview, 

turned off her camera, and was checking some facts with the councillor when 

Mr. Penton drove by along the road leading into the waste management site. 

As he passed by the complainant and the councillor, Mr. Penton shouted an 

obscenity. There was no one else in the area. 

The Crown’s appeal to the summary conviction appeal court was dismissed. The 

Crown was granted leave to appeal to the Court of Appeal for Newfoundland and 

Labrador. 

The appeal was dismissed.  In upholding the acquittal, the Court of Appeal 

concluded as follows (at paragraph 28): 

In summary, to disturb a user of a public place does not amount to a 

disturbance unless there is an interference with the ordinary and customary 

conduct or use of the place. In short, while Mr. Penton’s shouted obscenity 

disturbed the complainant and the City councillor, it did not cause a 

disturbance that would support a conviction under section 175. 

Attempt to Cause a Disturbance: 

The Court of Appeal rejected the argument that that an attempt to cause a disturbance 

had been proven (at paragraphs 31 to 33): 

It follows that having an intent to commit the offence is a necessary element 

in proving the attempt to commit it (see also, section 24 of the Criminal Code). 

In this case, the trial judge found that there was no evidence from which to 

conclude or infer that Mr. Penton intended to cause a disturbance in a public 

place by shouting the obscenity as he passed by the complainant and the 

councillor; that is, there is no evidence that Mr. Penton intended to cause a 

disturbance, but failed to achieve his goal. 

The appellate judge found no error in the trial judge’s determination that the 

Crown had not proven the offence of attempt to cause a disturbance in a public 

place. However, in reaching his conclusion, the appellate judge relied on case 

law that pre-dates both Williams and United States of America v. Dynar, 
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[1997] 2 S.C.R. 462, which is referenced in Williams. The approach discussed 

and adopted in those decisions is the applicable law. The four-step approach 

set out in the decision of the appellate judge, at paragraph 20, and the case law 

relied upon by the Crown in this appeal have been overtaken by the law set 

out in the more recent decisions of the Supreme Court of Canada. It follows 

that the appellate judge erred in the analytical approach that he applied in 

assessing the trial judge’s decision. 

However, the trial judge, in fact, applied the correct law when he found that it 

was not proven that Mr. Penton had the requisite intention to cause a 

disturbance of the peace when he shouted the obscenity. In the result, the 

attempt to commit the offence was not proven. 

 

Dangerous Driving Causing Death: 

In R. v. Blanchard, 2022 NLCA 15, March 8, 2022, the accused was charged with 

the offence of dangerous driving causing death. The accused struck a pedestrian (Mr. 

Hynes). An expert in collision reconstruction (Sergeant Whiffin) testified that Ms. 

Blanchard’s vehicle was travelling at seventy-four kilometres per hour when it 

struck the deceased. 

The accused was acquitted. The trial judge “rejected Sgt. Whiffen’s opinion 

evidence almost entirely. She did not accept his opinion respecting the speed at 

which the Blanchard vehicle was traveling when it struck Mr. Hynes”. The trial 

judge concluded that the Crown had proven that the accused’s driving was 

dangerous, but did not prove the mens rea element of the offence. 

The Crown appealed from the acquittal.  The Court of Appeal described the issues   

raised in the following manner (at paragraph 23): 

Did Sgt. Whiffen testify outside of his area of expertise? 

Did the Judge misapprehend the evidence respecting speed? Did she fail to 

consider all of the evidence respecting speed? 

Did the Judge err by piecemealing the evidence and thereby failing to consider 

it as a whole? 

Did the Judge engage in speculation? 

If the Judge erred, should a new trial be ordered? 
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The appeal was allowed and a new trial was ordered.  

Did the Trial Judge misapprehend the evidence respecting speed? Did she fail 

to consider all of the evidence respecting speed? 

The Trial Judge rejected Sgt. Whiffen’s evidence that the accused’s vehicle was 

travelling at seventy-four kilometres per hour when it struck Mr. Hynes.  The Court 

of Appeal concluded that by failing “to consider the uncontradicted evidence 

respecting the co-ordinates Sgt. Whiffen used and how he determined them, as well 

as the evidence from eyewitnesses, caused her to misapprehend Sgt. Whiffen’s 

evidence respecting the material issue of speed, and improperly disregard his expert 

opinion on the speed at which the Blanchard vehicle was travelling when it struck 

Mr. Hynes. This resulted in the Judge’s failure to consider Sgt. Whiffen’s expert 

evidence of speed when determining whether Ms. Blanchard’s dangerous driving 

was a marked departure from the acceptable standard” (at paragraph 46). 

Did the Trial Judge err by piecemealing the evidence and thereby failing to 

consider it as a whole? 

The Court of Appeal pointed out that “[i]t is well-established law that a Court, in a 

criminal case, whether a judge or jury, is to assess the evidence as a whole with a 

view to determining whether all of it, taken together, establishes whether the subject 

offence is made out beyond a reasonable doubt” (at paragraph 53). 

The Court of Appeal concluded that the trial judge’s “assessment of these individual 

pieces of evidence was effectively measured on the standard of beyond a reasonable 

doubt, which resulted in her excluding them from her consideration in her 

assessment of the whole of the evidence in determining the ultimate issue. In so 

doing, she erred in law” (at paragraph 62). 

Did the Trial Judge engage in speculation? 

The Court of Appeal noted that “[a] finding of fact made in the absence of any 

supportive evidence is an error of law…While a reasonable doubt may be based on 

a lack of evidence, a reasonable doubt based on speculation is erroneous” (at 

paragraph 69).  

The Court of Appeal indicated that “[i]n concluding that the Crown had not 

established the requisite mens rea for the offence, the Judge stated that Ms. 

Blanchard’s ‘veering off the road may have been attributable to momentary 

inattentiveness’” (at paragraph 63). 
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The Court of Appeal pointed out that “[m]omentary distraction can be a 

circumstance that differentiates an act of dangerous driving from driving which 

establishes the criminal offence of dangerous driving causing death” (at paragraph 

67). However, the Court of Appeal held that “the evidence respecting Ms. 

Blanchard’s dangerous driving in this case cannot be described as resulting from 

momentary distraction or a single lapse of judgment that could be made by any 

reasonable driver. The Judge’s comments that Ms. Blanchard might have been 

momentarily distracted were not based on any evidence, or an inference that could 

reasonably be drawn from the evidence” (at paragraph 68).  

If the Trial Judge erred, should a new trial be ordered? 

The Court of Appeal indicated that “[o]n a Crown appeal of an acquittal, the Crown 

must demonstrate legal error, and also that the error might reasonably be thought, in 

the concrete reality of the case, to have had a material bearing on the acquittal” (at 

paragraph 70). 

The Court of Appeal concluded that the trial judge’s “legal errors in this case go the 

root of whether Ms. Blanchard’s driving satisfied the modified objective standard 

required to convict…in the concrete reality of the case, I am of the view that the 

Judge’s legal errors can reasonably be said to have had a material bearing on the 

acquittal, and that the Graveline test is met” (at paragraph 71). 

Sexual Assault-Consent-Mistake: 

In R. v. C.L., 2022 NLCA 53, September 15, 2022, the accused was acquitted of the 

offence of sexual assault. The Crown appealed, arguing that the trial judge erred in 

his application the actus reus and mens rea of the offence, including the element of 

mistake. 

The Court of Appeal ordered a new trial. It concluded that “the trial judge made 

errors of law and that the errors had a material bearing on the acquittal” (at paragraph 

5). 

The actus reus: 

The Court of Appeal held that the trial judge erred in his consideration of the actus 

reus of the offence (at paragraphs 25 and 26): 

In this case, the trial judge considered C.L.’s perception of the complainant’s 

state of mind, when addressing the second component of the actus reus. The 

complainant had been asked whether C.L. would have known that she was 
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upset when he left the house after the alleged assault. The judge reasoned that 

the response – “If he knew what he did, I’m sure he would, yes” – did not 

reconcile with her testimony of active resistance. In her reasons, at 216- 217 

of the Transcript, the judge found, “This response is completely at odds with 

her testimony that she repeatedly and persistently stated that she did not want 

to have sex with [C.L.], that sex with him was not going to happen, that she 

resisted and tried to push him away”. The qualified answer from the 

complainant about how C.L. may have perceived matters when he left the 

house should not have factored into the trial judge’s reasoning when she was 

addressing the issue of consent at the actus reus step of the analysis. The judge 

erred in relying on that answer in concluding, “I am not satisfied that the 

Crown has met its burden to prove [the complainant’s] subjective state of 

mind that she was not consenting” (Transcript, May 31, 2021, at 220). 

 

In relying on C.L.’s perception of the complainant’s state of mind when 

addressing the second component of the actus reus, the judge erred. 

 

Mens Rea and the Defence of Mistaken Belief in Communicated Consent: 

The Court of Appeal also concluded that the trial judge erred in assessing the mens 

rea element of the offence (at paragraphs 34 to 36): 

There is no shifting of that burden to the accused when a judge relies on an 

accused’s testimony in concluding that the defence of honest but mistaken 

belief in communicated consent is not established. A judge may accept all or 

part or none of the testimony of any witness. Rejection of the complainant’s 

testimony of active resistance and acceptance of C.L.’s testimony that the 

complainant was passive does not give rise to a shift in the burden of proof. 

This was an important point considering C.L.’s testimony that the 

complainant was silent (no verbal communication) and passive. An accused’s 

belief that silence, passivity or ambiguous conduct constitutes consent is a 

mistake of law, and cannot support the defence of honest but mistaken belief 

in communicated consent, R. v. Ewanchuk, 1999 CanLII 711 (SCC), [1999] 1 

S.C.R. 330, at para. 51, and Barton, at paras. 98, 107. 

The reasonable step that C.L. claims he took during the intercourse (i.e. his 

testimony was that after penetration he sought consent to continue) is not 

relevant. The reasonable steps must be taken prior to the sexual activity if an 

accused is defending on the basis that there was an honest but mistaken belief 

in communicated consent for the sexual activity. 
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The judge’s suggestion that acceptance of the Crown’s submission (that mens 

rea could be established by C.L.’s version of events) would amount to a 

shifting of the burden of proof was an error of law that affected her assessment 

of whether mens rea was established. 

Reliance on a non-verbal gesture of the complainant: 

The Court of Appeal noted that the “trial judge interpreted a non-verbal gesture of 

the complainant, made in response to a question posed to her by defence counsel at 

trial, to support the judge’s conclusion that the complainant had an ability to 

communicate consent to sexual intercourse in a non-verbal manner, and therefore 

could have communicated her consent to sexual intercourse in a non-verbal manner” 

(at paragraph 37). 

The Court of Appeal indicated that a “trial judge, when interpreting a gesture made 

by a witness in response to a question and then relying on that gesture to address a 

key issue at trial, is obliged to disclose her observations to counsel and ask for 

submissions on what was observed. The absence of any record, beyond the judge’s 

conclusory statements in her decision, undermines this Court’s ability to engage in 

meaningful appellate review of the conclusion reached” (at paragraph 40). 

The Court of Appeal concluded that trial judge erred in failing “to disclose her 

observations to counsel, failed to afford counsel any opportunity to address the 

matter, but relied on the observation as part of her consideration of C.L.’s defence 

of honest but mistaken belief in communicated consent…I add that most people have 

the ability to communicate non-verbally, and even if the complainant had used a 

non-verbal gesture to respond to a question at trial, that does not support a 

conclusion, under any chain of reasoning, that she non-verbally consented to sexual 

intercourse with C.L. (at paragraphs 42 and 43). 

PROCEDURE 

Appeals-Competency of Counsel-Crown Conduct-Application of W.(D.): 

In R. v. Chafe, 2022 NLCA 12, February 22, 2022, the accused was convicted of a 

number of offences. He appealed from conviction, arguing that he “suffered a 

miscarriage of justice owing to ineffective assistance from his defence counsel and 

incompetence or bad faith of Crown counsel. The secondary issue is whether the 

trial judge erred in application of the principles dealing with the standard of proof 

required of the Crown, as set out in R. v. W.(D.), [1991] 1 S.C.R. 742”. 

The appeal was dismissed.  
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Ineffective Assistance of Counsel: 

The Court of Appeal noted that to “succeed in setting aside a trial verdict on the 

basis of ineffective assistance of counsel, the appellant must show first, that counsel's 

acts or omissions constituted incompetence and second, that a miscarriage of justice 

resulted” (at paragraph 20). 

The Court of Appeal concluded that “[t]here is no basis on which to conclude that 

counsel provided ineffective assistance. This is borne out by the focused and careful 

analysis conducted by the trial judge based on the relevant evidence, together with 

the fresh evidence in this Court of the second intervenor and trial counsel, which I 

accept” (at paragraph 40). 

Crown Conduct: 

The Court of Appeal indicated that the “appellant’s allegation of incompetence or 

bad faith by Crown counsel relates to her cross-examining the appellant about the 

cause of a wound he received, and then arguing in closing submissions that the 

wound could have been partially caused from contact with glass as he jumped 

through the front window. The appellant says that, from the medical records that 

were disclosed, the Crown should have known (incompetence) or knew (bad faith) 

that this wound was caused by a surgical incision. If there was bad faith, then the 

Page 11 appellant says this would be an abuse of process by the Crown, offending 

fundamental principles of justice, and justifying a new trial” (at paragraph 41). 

The Court of Appeal concluded that the “fact that Crown counsel cross-examined 

the appellant with respect to his wound, and argued that it could have been a glass 

cut, is irrelevant. The cause of the wound was not a factor for the judge when 

assessing the appellant’s credibility, or in his ultimate decision to convict. The 

Crown’s questions and arguments were not an abuse of process and did not offend 

fundamental principles of justice” (at paragraph 43). 

R. v. W.(D.): 

The Court of Appeal indicated that the trial judge “recited the steps in R. v. W.(D.) 

and reviewed the correct burden and standard of proof to be applied in the context 

of assessing the appellant’s testimony…At no point did the judge shift the burden of 

proof from the Crown to the appellant. This ground of appeal is without merit” (at 

paragraph 44). 
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Appeals-Ineffective Assistance of Counsel:  

In R. v. White, 2022 SCC 7, March 18, 2022, the accused was convicted after a trial 

in the Provincial Court of the offences of assault, aggravated assault, and mischief.  

His appeal to the Court of Appeal of Newfoundland and Labrador (Hoegg JA 

dissenting) was allowed on the basis that the accused’s counsel failed to inform him 

of his ability to elect to be tried in the Supreme Court. The Court of Appeal ordered 

a new trial.  The Crown appealed to the Supreme Court of Canada as of right.  

The appeal was allowed and the matter was remitted to the Court of Appeal.  In an 

oral judgment, the Supreme Court stated: 

Karakatsanis J. — This appeal as of right comes to us based on the dissent of 

Hoegg J.A. in the Court of Appeal of Newfoundland and Labrador. For the 

following reasons, we are all agreed to allow the appeal.  

The respondent, Trent White, was charged with several offences following an 

incident on a fishing vessel off the coast of Labrador in 2017. The charges 

included aggravated assault, an offence for which Mr. White had a right to 

choose between a trial in the Provincial Court, a trial in the Supreme Court 

before a judge alone, and a trial in the Supreme Court before a judge and jury 

(Criminal Code, R.S.C. 1985, c. C-46, s. 536(2)). His trial counsel told the 

court that Mr. White was electing for a trial in Provincial Court. He was later 

convicted of assault, aggravated assault, and mischief.  

Mr. White appealed, seeking a new trial on the basis of ineffective assistance 

of counsel. According to him, his trial counsel had failed to advise him of his 

choices and had elected for a Provincial Court trial on his behalf without 

discussion or instructions. Mr. White did not indicate, however, that he would 

have considered a different election, or that he would elect differently on a 

retrial.  

A majority of the Court of Appeal of Newfoundland and Labrador accepted 

Mr. White’s uncontradicted evidence, allowed his appeal, and ordered a new 

trial. Reasoning that an election is one of the important rights of an accused, 

the majority concluded that his counsel’s failure to advise his client, or to seek 

his instructions on the choice, undermined trial fairness and resulted in a 

miscarriage of justice, satisfying the test for ineffective assistance of counsel 

(para. 23 (CanLII)). Citing the Ontario Court of Appeal’s decision in R. v. 

Stark, 2017 ONCA 148, 347 C.C.C. (3d) 73, it explained that Mr. White was 

“not required to establish further prejudice” (para. 12). 
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We agree that the right to elect the mode of trial is an important right that 

should be exercised by the accused. But we do not agree that Mr. White has 

shown that the circumstances of this case resulted in a miscarriage of justice.  

Rather, we agree with Hoegg J.A., in dissent, that ineffective assistance of 

counsel was not made out. Ineffective assistance has a “performance 

component” and a “prejudice component”: for such a claim to succeed, the 

appellant must establish that (1) counsel’s acts or omissions constituted 

incompetence; and (2) that a miscarriage of justice resulted (R. v. G.D.B., 2000 

SCC 22, [2000] 1 S.C.R. 520, at para. 26). Here, Mr. White failed to state that 

he would have chosen differently had counsel informed him of his right to 

elect his mode of trial. Even accepting Mr. White’s evidence that there was 

no discussion or consultation regarding his right of election, it did not rise to 

a miscarriage of justice in this case. 

In G.D.B., the Court explained that counsel’s failure to discuss and obtain 

instructions on fundamental decisions relating to an accused’s defence “may 

in some circumstances raise questions of procedural fairness and the 

reliability of the result leading to a miscarriage of justice” (para. 34). Stark 

itself recognizes this at para. 32. However, the Court has never provided that 

the loss of those decisions alone warrants a new trial on ineffective assistance 

grounds. To the extent that Stark suggests otherwise, it is incorrect. The 

accused must, in most cases, demonstrate more than the loss of choice.  

Although it did not address ineffective assistance of counsel, the Court in R. 

v. Wong, 2018 SCC 25, [2018] 1 S.C.R. 696, explained that to withdraw a 

guilty plea on the basis that the accused was unaware of legally relevant 

consequences, an accused must show subjective prejudice. Subjective 

prejudice demanded that an accused demonstrate there was a “reasonable 

possibility” they would have acted differently (para. 6). The Court was 

unanimous that a mere failure to exercise an informed choice was insufficient. 

In our view, these principles also apply to an accused’s election of the mode 

of trial.  

Further, Mr. White’s request for a new trial cannot succeed on the basis of an 

appearance of unfairness. The standard for establishing a miscarriage of 

justice on this basis is high; the defect must be “so serious that it shakes public 

confidence in the administration of justice” (R. v. Davey, 2012 SCC 75, [2012] 

3 S.C.R. 828, at para. 51, quoting R. v. Wolkins, 2005 NSCA 2, 229 N.S.R. 

(2d) 222, at para. 89). While the loss of his right to elect was serious, the facts 

of this appeal do not rise to that standard. Indeed, if Mr. White’s convictions 
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were set aside, and he proceeded with the same election on retrial, that could 

undermine public confidence in the administration of justice. 

Finally, even if Mr. White’s loss of his election amounted to a procedural error 

under s. 536(2) of the Criminal Code, the Provincial Court retained 

jurisdiction to hear the matter, since the court had jurisdiction “over the class 

of offence” under s. 686(1)(b)(iv) of the Criminal Code (R. v. Esseghaier, 

2021 SCC 9, at para. 48, fn. 2). 

For these reasons, we would allow the appeal and remand the matter to the 

Court of Appeal to address Mr. White’s remaining grounds of appeal, which 

were not addressed below. 

Appeals-Judicial Interim Release: 

In R v. Price, 2022 NLCA 25, April 22, 2022, the accused was convicted of the 

offences of pointing a firearm for the purpose of committing an offence and uttering 

threats. He was sentenced to a period of fourteen months and five days of 

imprisonment.  He appealed from conviction and sought judicial interim release. 

The application was denied. Justice Hoegg concluded as follows (at paragraphs 31 

to 33): 

In all of the circumstances, I do not see Mr. Price’s appeal as having sufficient 

strength to tip the balance in favour of reviewability of the Judge’s decision 

over its enforceability.  

In the result, and on balance, I am of the view that a thoughtful, informed and 

reasonable member of the public would see Mr. Price’s release on bail 

pending determination of his appeal as an affront to the administration of 

justice. Accordingly, I find that Mr. Price has not established that his detention 

is not necessary in the public interest. I am therefore dismissing his 

application.  

Mr. Price was sentenced to 14 months and five days, of which he has already 

served some seven weeks. Accordingly, an early appeal date is indicated. The 

Court is prepared to hear Mr. Price’s appeal on May 11, May 17, or June 13, 

2022. If counsel cannot accommodate either of these dates, they can otherwise 

agree on a date in consultation with the Registrar of the Court of Appeal. 

Appeals-Question of law-Section 839 of the Criminal Code: 

In R. v. Burry, 2022 NLCA 11, February 17, 2022, the accused was convicted of the 

offence of sexual assault.  His appeal to the summary conviction appeal court was 
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dismissed.  He sought leave, pursuant to section 839(1) of the Criminal Code, to 

appeal to the Court of Appeal.  This is limited to a “question of law”.  

Leave to appeal was dismissed.  The Court of Appeal held (at paragraph 11): 

In its determination of whether a ground of appeal “involves a question of law 

alone”, the Court: 

 

- conducts a straight forward characterization of the grounds of appeal; 

 

- does not apply an unduly stringent test; and 

 

- does not conduct a merits assessment of the grounds of appeal at this 

stage of the analysis.  

Conclusion: 

The Court of Appeal concluded (at paragraph 53): 

 

Applying the NL Recycling test for leave to appeal under section 839 of the 

Criminal Code, while Mr. Burry’s appeal was taken on two grounds that 

involve a question of law alone, I conclude that neither of these grounds of 

appeal have a reasonable possibility of success or significance to the Page 15 

administration of justice. The test for leave in NL Recycling has therefore not 

been met.  

I would therefore deny leave to appeal pursuant to section 839(1) of the 

Criminal Code and dismiss his claim for costs. 

Arrest-Grounds For: 

In R. v. Kinsella, 2022 NLCA 40, June 30, 2022, the police received information 

from Canada Post and subsequently arrested the accused outside of a Canada Post 

Office.  At the time, the accused had possession of a parcel that contained cannabis.  

He was charged with offences contrary to sections 5(1) and (2) of the Controlled 

Drugs and Substances Act.  At his trial, the trial judge concluded that the police did 

not have reasonable grounds to make the arrest thus violating section 8 of the 

Charter.  The trial judge excluded the cannabis as evidence and the accused was 

acquitted.  The Crown appealed.  

The appeal was allowed and a new trial ordered.  The Court of Appeal concluded 

that “in the totality of the circumstances, the investigating officer did have 
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reasonable grounds to arrest Mr. Kinsella, and that the Judge erred in not so finding” 

(at paragraphs 36 and 37): 

The Judge’s reasoning amounts to holding that something “that points 

specifically to drug activity” is required in order for an officer’s grounds for 

arrest to be adjudged reasonable. There is no requirement that a factor pointing 

specifically to drug trafficking, like smell in a cannabis trafficking case, be 

present in order for the grounds for arrest to be reasonable. Neither is there a 

requirement for a specific factor to be present in order for the grounds for 

arrest respecting any other criminal offence to be reasonable. Although it 

could be that the presence of a particular factor might be so obviously 

associated with a particular crime that it is determinative of reasonable 

grounds for arrest, it is not the presence or absence of any one factor on its 

own that determines reasonableness. It is the totality of the circumstances — 

all of the grounds and circumstances taken together – that must be considered 

in evaluating the reasonableness of grounds for arrest (Tim, Day, and Debot). 

(See also Santos, at paragraphs 26 and 29(e) (f) and (g)). Further, to require 

that a factor pointing specifically to the criminal activity in issue must exist in 

order for grounds for arrest to be adjudged reasonable not only sets the 

standard well above that which is well established in the jurisprudence, but it 

defies common sense. It defies common sense because criminals, like 

traffickers of cannabis, are not likely to leave behind visible clues pointing 

specifically to the particular criminal activity in which they are engaged.  

Additionally, as Corporal Emberley explained, cannabis traffickers have 

become adept at masking the pungent smell of cannabis when transporting it 

by taping the seams of the packages containing it and vacuum sealing the 

drugs. As a matter of logic, if the absence of smell is a consideration, so too, 

is evidence respecting the masking of smell, like taping and possible vacuum 

sealing. It does not appear that the Judge factored Corporal Emberley’s 

evidence in this regard into his decision. 

Trials-Findings of Credibility: 

In R. v. M.A., 2022 NLCA 41, July 7, 2022, the accused was convicted of the offence 

of attempted murder.  He had pushed the victim over the edge of a precipice. The 

accused appealed from conviction, arguing that the trial judge erred: 

(1) In relying on collateral evidence to assess credibility; 
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(2) In his assessment of M.A.’s inconsistent statements regarding the incident 

when he testified at trial and when he made statements at the time of, or a few 

days after the incident; 

(3) In his assessment of M.A.’s text message to the complainant; and 

(4) In his use of the words “tackles” and “tackling”  

The appeal was dismissed.  The Court of Appeal concluded that “[t]here is no basis  

on which to conclude that the trial judge misapprehended evidence or erred in his 

analysis of credibility of witnesses. The judge gave comprehensive reasons for 

determining that the elements of the offence of attempted murder had been proven 

beyond a reasonable doubt” (at paragraph 30). 

(1) In relying on collateral evidence to assess credibility: 

The Court of Appeal indicated that there is no rule that precludes a trial judge “from 

using collateral evidence for purposes of assessing credibility” (at paragraphs 11).   

(2) In his assessment of M.A.’s inconsistent statements regarding the incident 

when he testified at trial and when he made statements at the time of, or a few 

days after the incident: 

The Court of Appeal indicated that “[i]t was for the judge as the trier of fact to assess, 

and, in this case, reject M.A.’s explanation and testimony. In further support of his 

conclusion, the judge considered M.A.’s evidence in the context of the evidence of 

the complainant” (at paragraph 19). 

(3) In his assessment of M.A.’s text message to the complainant: 

The Court of Appeal held that the trial judge’s “inferences based on his assessment 

of the whole of the evidence were reasonable. There is no basis on which to conclude 

that he misapprehended the meaning of M.A.’s text message to the complainant” (at 

paragraph 24).  

(4) In his use of the words “tackles” and “tackling”: 

The Court of Appeal indicated that “[w]hile it may have been preferable for the judge 

to use the same language throughout his decision, the word “tackle” may be 

interpreted as synonymous with the phrase “grabbed and pushed” in the context of 
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this incident. Further, in his final conclusion, the judge reverted to “grabbed and 

pushed” which was the language used by the complainant” (at paragraph 27).  

Trials-The Onus of Proof: 

 

In R. v. Brake, 2022 NLCA 10, February 14, 2022, the accused was convicted of 

possessing cocaine for the purposes of trafficking, contrary to section 5(2) of the 

Controlled Drugs and Substances Act.  He appealed from conviction, arguing that 

“the Judge’s rhetorical questions show that he put the burden on Mr. Brake to 

disprove his possession of the cocaine, thereby effectively reversing the burden of 

proof”. 

The appeal was dismissed.  The Court of Appel concluded as follows (at paragraph 

35):  

 

As part of his reasoning, the Judge asked and then answered several questions 

pertaining to the evidence and legal issues. Mr. Brake argues that the Judge’s 

rhetorical questions show that he put the burden on Mr. Brake to disprove his 

possession of the cocaine, thereby effectively reversing the burden of proof. I 

do not agree. The Judge’s use of rhetorical questions and answers in his 

reasoning was his way of explaining how he reached his conclusion that Mr. 

Brake was actually in possession of the cocaine. He posed a question, and then 

answered it by reference to the evidence and considering competing 

inferences which did not make sense to him. This was simply the Judge’s way 

of illustrating how and why he did not have a reasonable doubt about Mr. 

Brake’s guilt. In so doing, he did not shift the burden of proof to Mr. Brake. 

Trials-Findings of Credibility-Inadequate Police Investigation: 

In R. v. P.H., 2022 NLCA 37, June 15, 2022, the accused was convicted of the 

offence of sexual assault.  He appealed from conviction. The Court of Appeal 

described the issues raised in the following manner (at paragraphs 10 and 11):  

The first deals with the judge’s credibility findings. He alleges that the judge 

erred in assessing credibility in the context of the framework set out by the 

Supreme Court of Canada in R. v. W.(D.), [1991] 1 SCR 742. Specifically, he 

argues that the judge should not have accepted the complainant’s evidence or 

found her to be a credible witness because her testimony contained 

inconsistencies. Mr. H also submits that the judge erred in assessing his 

credibility, and in not accepting his evidence. He contends that the judge’s 

alleged errors in assessing credibility resulted in an unreasonable verdict.  
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Second, Mr. H submits that there was an inadequate police investigation 

regarding the nude photos and electronic messages entered into evidence at 

the trial. He alleges that the judge erred in failing to find that there had been 

an inadequate police investigation, and in failing to conclude that this 

evidence was therefore unreliable.  

The appeal was dismissed.  

The Trial Judge’s Credibility Findings: 

The Court of Appeal concluded as follows (at paragraphs 49 to 51): 

In the present case, the judge observed the witnesses and heard their evidence. 

The judge was clearly “alive to” inconsistencies respecting the complainant’s 

evidence, and concluded that the witness was nonetheless credible (see F.H. 

v. McDougall, 2008 SCC 53, [2008] 3 SCR 41, at paras. 70- 71). In this case, 

the judge addressed the inconsistencies in the complainant’s testimony and 

concluded that these were not material. Ultimately, the judge accepted the 

complainant’s evidence, rejected Mr. H’s evidence and, having considered all 

of the evidence, determined that the criminal standard of proof beyond a 

reasonable doubt had been met.  

Consistent with the case authorities, as no error has been demonstrated, there 

is no basis for appellate intervention and the judge’s findings should not be 

disturbed on appeal (Gagnon, at para. 20; Gerrard, at para. 2; and Brunelle, 

at paras. 8-9).  

The conclusion follows that, as there was no error in the judge’s credibility 

assessments of Mr. H and the complainant, these assessments of credibility 

did not result in an unreasonable verdict 

Inadequate Police Investigation: 

The Court of Appeal indicated that “an allegation of inadequate police investigation 

might be relevant insofar as it is shown to have affected the reliability of evidence, 

thereby potentially impacting whether the elements of an offence have been 

established. Such an allegation, however, does not constitute a stand-alone ground 

on which an appeal may be taken” (at paragraph 59). 

The Court of Appeal concluded that “based on the evidence at trial, the judge did 

not err in considering the photos and the electronic messages respecting the sexual 
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relationship between the complainant and Mr. H. The judge also did not err in failing 

to find that there was an inadequate police investigation that rendered this evidence 

unreliable” (at paragraph 70). 

Trials-Reasonable Apprehension of Bias and Recalling of a Crown Witness: 

In R. v. Graham, 2022 NLCA 44, July 19, 2022, the accused was convicted of a 

number of offences. He appealed from conviction, arguing that the trial judge’s 

actions raised a reasonable apprehension of bias and that he erred in not allowing the 

accused to recall the complainant.    

The appeal was dismissed. The Court of Appeal concluded that a reasonable 

apprehension of bias was not established and that the trial judge did not err in 

denying the application to recall the complainant.    

Reasonable Apprehension of Bias: 

The Court of Appeal indicated that “[i]n submitting that the judge’s conduct of the 

trial resulted in a reasonable apprehension of bias, Mr. Graham relies on the judge’s 

interventions during the proceedings, particularly related to the accuracy of Mr. 

Graham’s criminal record and use of that record to assess his credibility” (at 

paragraph 12). 

During the trial, the accused sought judicial interim release.  His criminal record was 

introduced as evidence.  The accused argued that it was not accurate.  The Court of 

Appeal indicated that the accused submitted “that, during the hearing, when he did 

not have legal representation, the judge improperly interfered in the process by 

obtaining the records in the court file to ascertain whether there was an error in the 

tendered copy of the criminal record” (at paragraph 15). 

The Court of Appeal concluded that “[i]n the circumstances, it cannot be said that 

the judge’s intervention would lead an informed person, viewing the matter 

realistically and practically, and having thought the matter through, to conclude that 

the judge would not decide the application fairly. The judge’s intervention in these 

circumstances would not support a determination of reasonable apprehension of 

bias” (at paragraph 16). 

Recalling the Complainant: 

At the end of the Crown’s case, the accused sought to recall the complainant for 

further cross-examination. The Court of Appeal indicated that the trial judge 
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“advised Mr. Graham that, in the circumstances, he was limited to calling the 

complainant for purposes of direct examination as a witness for the defence” (at 

paragraph 22). 

The Court of Appeal concluded that “there is no basis on which to conclude that the 

trial judge failed to deal fairly with, or erred by denying Mr. Graham’s application 

to re-cross-examine the complainant” (at paragraph 27). 

Trials-Stereotypical Reasoning: 

In R. v. D.R., 2022 NLCA 2, January 7, 2022, the accused was charged with the 

offence of sexual assault in relation to his granddaughter. After a trial, he was 

acquitted. The Crown appealed from acquittal, arguing that the trial judge erred in 

“assessing the complainant’s credibility by engaging in impermissible stereotypical 

reasoning”. In acquitting the accused, the trial judge made reference to the 

complainant having a strong and normal relationship with her grandfather. 

The appeal was allowed and a new trial was ordered. A majority of the Court of 

Appeal indicated that “stereotypical reasoning in judicial decision-making rests on   

preconceived notions, assumptions or expectations, in other words, stereotypes or 

myths, about how people behave or ought to behave in given situations. The 

stereotype is essentially used as a standard against which a complainant’s behavior 

is measured and judged, and if the behavior does not conform to the stereotype, the 

complainant’s evidence can then be regarded as suspect, incredible, unreliable, or 

cause for reasonable doubt” (at paragraph 31). 

The Court pointed out that the trial judge “rested his reasonable doubt on his 

conclusion that ABR had a strong and normal relationship with her grandfather up 

until she gave her statement in December 2016 and that their strong and normal 

relationship meant that her grandfather could not have been sexually abusing her” 

(at paragraph 34). 

The Court of Appeal held that the trial judge’s “introduction of the strength and 

normality of ABR’s relationship with her grandfather as a step in his analysis of 

whether DR committed the offences as charged is obfuscating and diversionary. It 

has no place in determining whether alleged sexual abuse has occurred” (at 

paragraph 37). 
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The Court of Appeal concluded that the judge’s reasoning was based on stereotypical 

assumptions (at paragraphs 39 and 40): 

I agree that the Judge’s reasoning was based on a stereotype. The stereotype 

is that a victim cannot be happy to see her abuser if she is being abused by 

him. The stereotype is based on the assumption that a victim is unable to have 

any kind of “normal” relationship with her abuser respecting other 

interactions and activities unrelated to the abuse because the sexual abuse 

pervades all aspects of the relationship in a negative way, leaving no room for 

any positive, tolerant, or other feelings a victim may have about her abuser. 

The assumption fails to recognize the circumstances of the relationship 

between the particular victim and abuser. It also fails to recognize that a victim 

may take time to appreciate that what is happening is abuse (Benedet, at para. 

28 above) or that a victim may deliberately act normally around the abuser, 

due to embarrassment, guilt, or denial (D.D., at para. 65), so as not to alert 

others to the abuse. Moreover, the stereotype has not been shown to have any 

foundation in evidence or principle.  

Reliance on this stereotype when assessing the credibility of a complainant is 

particularly concerning when the sexual abuse is alleged to have taken place 

within a family or other close relationship that typically involves love and 

trust, and even more concerning when the complainant is a young child. 

Victims of sexual assault in these situations often attempt to normalize the 

sexual activity so as to be able to continue to cope within the family or other 

close relationship. Victims young and old may experience confusion and 

conflict between their feelings of discomfort with the abuse and dislike of 

their abusers, and their feelings of love and trust for their abusers. The 

stereotype is particularly invidious when the victim is a young child, who may 

not appreciate that the sexual activity is abuse. 

The Appeal to the Supreme Court of Canada: 

The accused appealed, as of right, to the Supreme Court of Canada.  The appeal was 

dismissed.  In a brief oral judgment (R. v. D.R., 2022 SCC 50, December 1, 2022), 

the Supreme Court stated:  

This is an appeal as of right from a decision of the Newfoundland and 

Labrador Court of Appeal setting aside acquittals and ordering a new trial in 

a case of sexual assault, among other offences.  
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The accused is the grandfather of the complainant, who was between 7 and 10 

at the time of the alleged offences. There was evidence that the complainant 

was happy to see the accused and exhibited no avoidant behaviour toward 

him. From this, the trial judge inferred that the complainant had a “strong and 

normal” relationship with the accused, which caused the trial judge to doubt 

the credibility of her testimony regarding the alleged offences. Writing for the 

majority, Hoegg J.A. observed that the trial judge “rested his reasonable doubt 

on his conclusion . . . that their strong and normal relationship meant that her 

grandfather could not have been sexually abusing her” (para. 34 (CanLII)).  

We agree with the majority of the Court of Appeal that this inference by the 

trial judge was rooted in stereotypical reasoning, rather than the entirety of the 

evidence, and that this constituted an error of law. While the trial judge set out 

other lines of reasoning relating to the complainant’s credibility, his reliance 

on stereotypical inferences undermines his assessment of her credibility and, 

thus, his verdict. The majority of the Court of Appeal decided, correctly in the 

circumstances, that the trial judge’s stereotypical reasoning had a material 

effect on the acquittal of the accused (see para. 61 and the heading for that 

paragraph).  

Accordingly, we would dismiss the appeal and order a new trial. 

SENTENCING 

Consecutive versus Concurrent-The Totality Principle: 

In R. v. B.H., 2022 NLCA 54, September 15, 2022, the accused was sentenced to a 

period of eight months of imprisonment for the offences of assault and assault 

causing bodily harm. The circumstances involved were described in the following 

manner (at paragraph 8): 

The complainant was B.H.’s daughter, nine-years-old at the time of the trial 

and seven and eight-years-old at the time of the offences. The trial judge 

accepted her evidence that she was physically assaulted by B.H. on multiple 

occasions (between December 5, 2017 and September 27, 2018) using a 

weapon (belt) and his fists. The nature of the assaults, as described by the 

complainant, included being whipped with a belt on the face and hands, 

choked with a belt around the neck, and punched on the body causing bodily 

harm by bruising (Transcript, September 9, 2019, at 18, 24 and 25). 

The accused appealed from sentence, arguing that the trial judge erred in ordering 

that the periods of imprisonment imposed were to be served on a consecutive basis. 
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The appeal was dismissed. The Court of Appeal held that it “is well established that 

sentences should be consecutive unless there is a valid reason for making them 

concurrent…A valid reason would include multiple convictions arising out of a 

single criminal venture, or as a method of achieving proper totality. In Friesen, at 

para. 155, the Supreme Court of Canada recognized the general rule that “offences 

so closely linked to each other as to constitute a single criminal adventure may, but 

are not” (at paragraph 14). 

The Court of Appeal concluded that it “was sufficient for the judge to indicate, as he 

did, that the sentences would be consecutive, and it was not necessary for the judge 

to specify that he had considered and rejected the possibility that the sentences be 

concurrent based on single criminal venture. Adequate reasons will not always 

require the verbalization of every single step engaged in reaching the conclusion on 

sentence. The judge’s oral reasons here, when read as a whole and in the context of 

the evidence, submissions, and live issues on sentencing, were adequate. There was 

no error” (at paragraph 25). 

The Totally of the Sentence Imposed: 

The Court of Appeal held that “the total sentence is certainly not demonstrably unfit 

in the sense of being excessive, and in fact is below the low end of the range 

considering the several aggravating factors, and the absence of mitigating factors” 

(at paragraph 27). 

Trafficking-Conspiracy to Traffic in Cocaine: 

In R. v. Noftall, 2022 NLCA 23, April 18, 2022, the accused was convicted of the 

offence of conspiracy to traffic in cocaine and in cannabis, contrary to the Controlled 

Drugs and Substances Act.  A period of three years of imprisonment was imposed. 

The Crown sought leave to appeal from the sentence imposed.  

The appeal was allowed and the sentence increased to a period of four and one-half 

years of imprisonment. The Court of Appeal indicated that “positive mitigating 

factors and prospects for rehabilitation are viewed as secondary considerations when 

sentencing for cocaine trafficking in this province. This Court has confirmed that, in 

sentencing for conspiracy to traffic in cocaine, general deterrence and protection of 

the public are the principal considerations” (at paragraph 44). 
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Conclusion: 

In conclusion, 2022 was a relatively slow year for the Court of Appeal for 

Newfoundland and Labrador as regards criminal appeals.  The Court, for instance, 

only issued two decisions in relation to sentencing.  However, it did render a 

significant judgment in relation to the importance of trial judges avoiding 

stereotypical reasoning (R. v. D.R.), which was subsequently affirmed by the 

Supreme Court of Canada.   

 

 

 

 

 

 

 

 

 

 

 


